
 
 

    
 

 

   

CCES Submission to 2021 Code Review 
First Consultation Phase 

 
In response to WADA’s request for comments as part of Phase 1 of the 2021 World Anti-Doping Code 

consultation process, “Questions to Discuss and Consider,” the CCES submitted the following comments. 

 

 
ARTICLE 2 – Fraudulent Conduct 
Fraudulent Conduct Which Does Not Involve “Doping Control.” Address the problem of Athletes or 
Athlete Support Personnel lying or submitting fraudulent documents during an investigation or during 
the results management process. Perhaps this could be addressed in the definition of Tampering. 
 
CCES agrees. Article 2.5 adequately addresses tampering during the doping control process. However, it 
does not address tampering in other situations, for example, during a hearing or in the Therapeutic Use 
Exemption process. The violation of tampering should be expanded beyond the sample collection 
session.  It is recommended to adjust Article 2.5 and edit the definition of Tampering.  
 
CCES proposes the following wording:  
 

 Article 2.5 Tampering or Attempted Tampering with any part of Doping Control: Conduct which 
subverts the processes for Doping Control, investigations, results management, or Therapeutic 
Use Exemptions process but which would not otherwise be included in the definition of 
Prohibited Methods. Tampering shall include, without limitation, intentionally interfering or 
attempting to interfere with a Doping Control official, lying, bribery or attempted bribery, 
providing fraudulent information or documentation to an Anti-Doping Organization, or other 
behaviours which attempt to subvert the anti-doping process in connection with Doping 
Control, investigations, results management, or Therapeutic Use Exemptions or intimidating or 
attempting to intimidate a potential witness. 

 

 Definition of Tampering: Altering for an improper purpose or in an improper way; bringing 
improper influence to bear; interfering improperly; obstructing, misleading or engaging in any 
fraudulent conduct to alter results or to prevent or pervert normal procedures from occurring. 

 
 
ARTICLE 2 – Overlapping Definitions 
Consider clarification of some overlapping definitions of some of the terms used in this Article. 
 
CCES has previously mentioned concerns to WADA with respect to the wording in Article 2.1 around 
presence of a substance in the athlete’s body and presence of a substance in the athlete’s sample, 
stemming from the conclusions drawn by an arbitrator his decisions in a case involving a Canadian 
athlete. 
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In Article 2.1, the CCES is concerned that if a Prohibited Substance is found in the athlete’s sample but 
the Prohibited Substance was not in the athlete’s body, the well accepted principle of strict liability and 
the wording in Article 2.1 would result in an anti-doping rule violation being registered against the 
athlete. This would be the case even when there was no sanction imposed due to the athlete’s total lack 
of fault. This is not acceptable. The express duty resting on an athlete is to ensure that no Prohibited 
Substance enters the body. When this is proven and when the athlete is at “no fault” there should not 
be an anti-doping rule violation registered.  
 
CCES proposes to add the following clarifying Article below 2.1.3: 
 

 2.1.3.1 As an exception to the general rule in 2.1.3, there shall be no anti-doping rule violation if 
the Prohibited Substance or its Metabolites or Markers found to be present in the Athlete’s 
Sample was not present in the Athlete’s body. 

 
 
ARTICLE 4 – Decision Limits 
Consider whether WADA’s determination of “decision limits” should benefit from the same 
presumption as other Prohibited List decisions (Article 4.3.3) 
 
CCES agrees that WADA’s determination of “decision limits” should benefit from the same presumption 
as other Prohibited List decisions. Currently in Article 3.2.1, a decision limit is presumed correct but it 
can be attacked.  The presumption of correctness can be rebutted. CCES prefers that a decision limit set 
by WADA not be subject to attack by an athlete and thus supports the inclusion of similar protection as 
found in Article 4.3.3. 

 
 
ARTICLE 5 – Whereabouts Information from Lower Level Athletes 
Clarification that Anti-Doping Organizations may require whereabouts information from lower level 
Athletes. (Article 5.6 and definition of Athlete). 
 
No change is required from CCES’ perspective as the Code already permits this. 
 
 
ARTICLE 6 – Retesting and Ownership of Samples 
The substantial increase in retesting stored samples (Article 6.5) has been a very positive 
development for anti-doping. However, a number of issues have arisen involving the retesting process 
and ownership of samples in relation to which organizations have the right to direct retesting and 
which organizations are responsible for retesting results management. 
 
CCES has not had an issue with retesting and/or ownership of samples.  However, it would be helpful to 
clarify: 

(i) who has the right to direct the retesting; and  
(ii) who has the results management responsibility for a retested sample. 

 
 
ARTICLE 7 – Authority to Conduct Results Management.  
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Although the general principles of Results Management (Article 7) are well accepted, there is 
continuing debate involving which organizations have the right to conduct results management in 
different circumstances. Who should really be responsible when it’s a third strike situation? 
 
CCES has not had any issues with the right to conduct results management. However, greater clarity is 
warranted to determine who should be responsible for results management in a “third strike” situation. 
 
In addition, in Article 7.1.1 the results management function can be delegated to a third party as 
permitted in the international federation rules. The CCES is concerned that it is common for an 
international federation to initiate or authorize a third party to conduct testing on Canadian athletes 
and, when an Adverse Analytical Finding results, to then delegate the results management authority to 
the applicable National Sport Federation in Canada. This is typically permitted in international federation 
rules. It is not usual for the National Sport Federation in Canada to have in place the resources (human 
and financial) and the general capacity to conduct a fair results management process pursuant to the 
Code. The CCES is not prepared to routinely conduct the results management process for tests initiated 
by the international federation against Canadian athletes as the CCES has not budgeted for this expense. 
However, National Sport Federations in Canada (and we suspect elsewhere) are not fully prepared to 
fairly perform this delegated results management role. The CCES believes that the international 
federation must conduct the results management in every case when a test that an international 
federation initiates results in an Adverse Analytical Finding. CCES would like this made express in the 
Code as this would ensure that the results management process is fair and consistent for all athletes.  
 
 
ARTICLE 10 – Contaminated Products 
Contaminated Products and Food Contamination (meat). The possibility to reduce the otherwise 
applicable sanction when an Adverse Analytical Finding has resulted from a contaminated product 
(10.5.1.2) continues to be a major focus of litigation under the 2015 Code. In particular, CAS Panels 
have not been consistent in explaining the evidence, which an Athlete must bring forward in order to 
establish the cause of contamination. 
 
The first point CCES wishes to make relates directly to comments found immediately below dealing with 
environmental risks and cases of food contamination. CCES believes that the Article on Contaminated 
Products must specifically exclude contamination in food (i.e. meat) and in fact exclude all other sorts of 
“environmental” risk contamination. Trying to include too much in this Article (as currently drafted) is 
what has caused the issues with interpretation. CCES believes an Article dealing with Contaminated 
Products must deal exclusively with manufactured products such as medicine, supplements, etc. Such 
manufactured products have labels, lot numbers, and batch numbers.  Typically they are used over a 
period of time and the remaining contents held by an athlete can be evaluated if an Adverse Analytical 
Finding arises. Within that more limited scope of application the Article as drafted works perfectly well. 
An athlete has to prove a manufactured product that he or she consumes is contaminated and in this 
regard a focus on what is on the label and what could be discovered in a reasonable internet search 
makes perfect sense.  
 
To use Article 10.5.1.2, the CCES believes that the athlete must prove on a balance of probability (i) that 
he or she ingested the manufactured product and (ii) that the manufactured product was, in fact, 
contaminated. Precisely how it became contaminated (i.e. in transit, in manufacturing, or intentionally 
by the maker) is not essential – so long as the athlete was not aware. In addition, to obtain a reduced 
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sanction below two (2) years the athlete must of course demonstrate how the banned substance 
entered the body (because the athlete must be “at no significant fault or negligence” to be eligible for 
such a sanction reduction). The requirement to prove how a substance entered the body will clearly 
overlap with the proof required to show the Adverse Analytical Finding involved a Contaminated 
Product.  As set out elsewhere in these comments, whenever an athlete has the onus to prove how a 
substance entered the athlete’s body the CCES believes that a single route of ingestion and the 
associated circumstances in which the administration occurred must be conclusively and persuasively 
established. In other words, the CCES believes the “Contador approach” whereby a variety of potential 
routes of ingestion are tendered (some of which are more likely than others) is not sufficient.  
 
If we limit the Contaminated Products cases to manufactured products (and exclude food contamination 
from environmental risks) in the vast majority of cases the athlete can discharge the evidentiary onus 
described above – if it is a valid claim that is being pursued. The difficulty that has faced CAS and other 
Tribunals is how to properly evaluate a claim of contamination when athletes try to “force” a case of 
food contamination (say, in meat) through this Article as now drafted. When this is attempted the 
current definition of Contaminated Product simply does not work and the required elements of proof 
are difficult if not impossible to discharge. Due to this, CCES believes that a new Code Article is 
warranted dealing exclusively with environmental risks. This will have VERY limited scope. If this is 
accepted as a solution to the identified interpretation challenges and if Contaminated Products are 
limited to “manufactured” medicines and supplements, etc., the only drafting requirement is to exclude 
from the Article on Contaminated Products those cases that will be dealt with separately.  
 
 
ARTICLE 10 – Meat Contamination  
A related, but different, problem involves meat consumed in Mexico and China, which is 
contaminated with small amounts of Clenbuterol. At present, laboratories cannot tell whether a low 
level Adverse Analytical Finding for Clenbuterol is the result of meat contamination or whether it is 
the tail end of the excretion period for Clenbuterol doping. This situation and other forms of 
environmental contamination may need to be better addressed in the Code. 

 
The CCES agrees this is a significant problem and will get worse with time. A new Article on 
Environmental Contamination is proposed. What must be avoided is the current system continuing 
whereby some cases involving a Clenbuterol Adverse Analytical Finding just vanish and some proceed to 
a hearing. This is not transparent and is inherently unfair to athletes who may be able to prove they 
were at “no fault” but who did not have the ability to avoid an anti-doping rule violation entirely.  
 
Making a Clenbuterol Adverse Analytical Finding or a Zeranol Adverse Analytical Finding simply “go 
away” isn’t strictly permitted under the Code when there is a reported Adverse Analytical Finding and so 
is a very problematic practice. WADA must create a rational and knowable process to evaluate an 
athlete’s valid claims that the Adverse Analytical Finding was caused by an unknown and unavoidable 
environmental risk.  
 
CCES proposes the following solution: 
 

 First, WADA should start to create and maintain an Environmental Risk List (ER List). Included on 
the ER List should be the substances which WADA is satisfied are potentially present in athletes 
due to an environmental risk. The ER List should include, at a minimum, Clenbuterol and 
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Zeranol. There should be some clarity as to why each is included on the ER List. Over time 
perhaps other substances can be added as warranted. 

 

 The CCES believes that the few substances that will ever be on the ER List should have a 
carefully considered a reporting threshold. The goal is neither to permit or encourage micro-
dosing of substances on the ER List nor to exclude the detection of these metabolites in a low 
concentration many weeks after intentional doping using the substances. Rather, it is to avoid 
some laboratories with extremely low detection limits (such as Montreal and Cologne) being in a 
position to detect exceedingly tiny amounts of the substances on the ER List when the majority 
of other WADA-accredited labs cannot do so. Such a situation is just not fair to some athletes 
who inevitably will face a greater risk. CCES believes a suitable “floor” (“X”) can be selected so 
that all laboratories are dealing with the same detection limits for substances on the ER List.  

 

 There can be discussion about a “ceiling” (“Y”) whereby an Adverse Analytical Finding with 
concentrations over “Y” will not be considered for a reduction based on an environmental risk.  

 

 When an Adverse Analytical Finding for a substance on the ER List is reported, a standard initial 
review is commenced. The laboratories should indicate on the Certificate that the Adverse 
Analytical Finding may be the result of environmental contamination if the concentration of a 
substance on the ER List is between “X” and “Y.”  

 

 If an athlete wishes to prove that the Adverse Analytical Finding was indeed the result of an 
environmental risk he or she must gather the required evidence to discharge this onus. This is 
now done in many Clenbuteral and Zeranol cases. The goal is to formalize this process. The 
requirements can be defined by WADA for each substance based on current valid science. For 
example, for a Clenbuterol Adverse Analytical Finding there must be travel to certain countries; 
consumption of meat; no explanation consistent with doping; a urinary concentration consistent 
with the athlete’s explanation; etc. If the athlete marshals a convincing package of credible 
evidence that supports the conclusion that the Adverse Analytical Finding was the result of an 
environmental risk and if the NADO, the international federation and WADA all agree – the 
Adverse Analytical Finding can only then be closed with no further steps required and no anti-
doping rule violation determined. 

 

 If the NADO or international federation produces a package of evidence which demonstrates 
that the Adverse Analytical Finding is not the result of environmental contamination (as 
evaluated against the standard set by WADA), the Adverse Analytical Finding must be pursued in 
the normal course. The case will NOT go through the process described in the Article on 
Contaminated Products. Instead, it will be pursued in the normal course depending whether the 
detected substance is a specified substance or a non-specified substance. The athlete will be 
able to seek all normal sanction reductions, including a finding at a Tribunal hearing that the 
athlete is at “no fault” for the Adverse Analytical Finding. In the event the athlete is at “no fault” 
there will be no sanction but an anti-doping rule violation will be registered.  
 

 Alternatively, consideration can be given to reversing the onus so that it is up to the NADO or 
international federation in those rare cases involving environmental risk contamination to 
demonstrate that the Adverse Analytical Finding is in fact the result of doping misconduct.  
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 Add a new Article 10.5.1.3 called Environmental Risk or Environmental Contamination. To CCES 
it seems sensible if these factors are evaluated when deciding whether the Adverse Analytical 
Finding was caused by an environmental risk – perhaps built into or listed in a definition for 
Environmental Contamination. 

 
 
ARTICLE 10 – Source of a Prohibited Substance 
Establishing the Source of a Prohibited Substance in an Athlete’s Sample. There are several Code 
Articles where mitigation of sanction depends on the Athlete’s ability to establish how a Prohibited 
Substance entered his or her body. Contaminated Products (Article 10.5.1.2); Out-of-Competition use 
of a Prohibited Substance, which appears in an In-Competition test (Article 10.2.3); No Significant 
Fault and unintentional doping. (It is difficult for the Athlete to establish absence of fault or intent 
when there is no explanation of how the Prohibited Substance entered his or her body.) CAS Panels 
have not taken a uniform approach in addressing these issues. 
 
The CCES believes clarification is essential.  
 
First, make it absolutely clear by adding a provision in 10.2.3 that in a Presence violation it is the 
Athlete’s burden/onus to prove how the substance entered his/her body. Without an understanding of 
what has occurred and how the substance entered the body it is most difficult (if not impossible) to 
evaluate the athlete’s subjective knowledge regarding the athlete’s conduct. This assessment of the 
athlete’s subjective knowledge is a clear requirement to evaluate intention properly and accurately – 
just as it is absolutely needed to evaluate an athlete’s fault.  There should not be a separate approach in 
“difficult cases” or in cases involving “negative facts”.  Without knowing what has happened and how 
the substance entered the body it is effectively impossible to accurately evaluate the athlete’s intention 
or the athlete’s fault.  
 
Second, make it absolutely clear that the Athlete cannot discharge this burden/onus solely by proving 
that a particular source or route of ingestion for a prohibited substance is more likely than other 
sources.  The fact that Source “A” is more likely than Sources “B”, “C” and “D” may be a relevant 
consideration when it comes to assessing whether Source “A” has been proven, but it is not a 
determinative means of proving Source “A” on a balance of probabilities. The CCES believes that a single 
route of ingestion and the associated circumstances in which the administration occurred must be 
conclusively and persuasively established. 
 
Third, confirm that the NADO is under no obligation to investigate issues relating to the mode of 
ingestion.  This addresses problematic suggestion that NADOs are under a “duty to cooperate”, and 
must meet this duty if they are to challenge facts put forward by the other side.  Some investigation by 
NADOs might be wise as a matter of policy, but it shouldn’t amount to a legal burden that needs to be 
met in order to challenge the other side’s case. 

 
 
ARTICLE 10 – Further Clarification of the Application of No Significant Fault.  
There have been some CAS Panels which have attempted to classify how the principle of No 
Significant Fault should be applied in different types of cases. We expect considerable debate about 
whether these classifications should be codified in a Code amendment or whether No Significant Fault 
should be left as a more general principle as is the case in the current Code. 
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The CCES believes that it should remain as drafted as a general principle. Once an athlete demonstrates 
“how the substance entered his body” and satisfies a Tribunal he or she is not “at significant fault” 
(considering the Fault definition), then he or she is eligible for a sanction reduction based on a “degree 
of fault” analysis. This is well understood and very workable. CCES does not see the need to revise the 
Code in this regard. 
 
 
ARTICLE 10 – Minors 
Areas Where Minors Bear the Burden of Proof to Reduce a Sanction. Concern has been expressed that 
minors should not have the burden to establish that their use of a non-Specified Substance was not 
intentional to avoid a 4-year period of ineligibility (Article 10.2.1). Similarly, there is concern that 
minors should not bear the burden of establishing the source of a Prohibited Substance in their urine 
in order to mitigate a sanction. 

 
The CCES is satisfied that no revisions are needed regarding how the Code treats a minor.  
 
The CCES believes that all athletes including minors should have the onus to prove a lack of intention so 
as to reduce a sanction from four (4) years to two (2). That is to say a minor will be quite able to tender 
evidence regarding their own subjective state of knowledge regarding their own conduct and whether it 
would result in an anti-doping rule violation and whether there was a significant risk that was known but 
ignored. 
 
The CCES is comfortable that minors need not prove how a substance entered their body to obtain a 
reduction below two (2) years. This requirement obviously requires evidence external to the athlete and 
some minors may not be in a position to easily satisfy this onus. Even if they cannot discharge this onus, 
a Tribunal must still evaluate their Fault (is it significant?) and if it is not significant, determine a sanction 
based on the minor’s degree of fault. 

  
 
ARTICLE 10 – Timely Admission and Prompt Admissions  
Timely Admission (Article 10.11.2) and Prompt Admissions (10.6.3). While there seems to be a 
consensus that some credit to mitigate a sanction should be considered when the Athlete “admits” a 
violation, there remains considerable debate over what that admission must include. For example, is 
it sufficient that the Athlete admits the existence of an Adverse Analytical Finding, but contests any 
sanction being imposed? 
 
In Canada a Timely Admission is an admission of the fact of the anti-doping rule violation – and nothing 
more. In every case, the athlete retains the right to a hearing, to determine the proper sanction length 
although they may subsequently opt to waive this right. This seems to work and is a common outcome 
after an initial review.   
 
CCES suggests changing the name for “Prompt Admission” as it is often confused with “Timely 
Admission.” CCES proposes changing “Prompt Admission” to “Full Admission,” as the final sanction 
reduction is determined (if WADA and the NADO agree) and a hearing is avoided. 
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ARTICLE 10 – Multiple Violations 
Minor changes to the Multiple Violations article (Article 10.7) may be needed to address the situation 
where an Athlete commits another Anti-Doping Rule Violation while serving a period of ineligibility. 
Broadening the ability to consider prior unknown Anti-Doping Rule Violations might also be a good 
idea. 
 
While the CCES has not faced this situation, we note that it seems odd in 10.7.4.2 that the ADO can 
unilaterally evaluate this earlier discovered conduct and the ADO can then unilaterally impose a greater 
sanction on top of the sanction flowing from the first anti-doping rule violation which has been imposed 
by a Tribunal. In effect, the ADO is performing the role of the Tribunal in connection to the facts that are 
being earlier discovered. What happens if there are contested issues around these earlier discovered 
facts or with the additional sanction the ADO selects when combining the two fact situations?  CCES 
assumes this gets corrected only if the unhappy athlete commences an appeal.  
 
CCES notes that currently a sanction which is imposed for an anti-doping rule violation which was 
committed while an athlete is already serving a period of ineligibility, it is applied concurrently.  CCES 
believes that such sanctions should (or could) be served consecutively in the Panel’s discretion. 

 
 
ARTICLE 10 – Delays Not Attributable to the Athlete 
Article 10.11.1 prescribes that a period of Ineligibility may be started before the final hearing decision 
where there have been substantial delays not attributable to the Athlete. While in principle this 
makes sense, considerable concern has been expressed that CAS Panels have allowed Athletes to 
benefit from investigation delays caused by their own efforts to conceal doping. 
 
This has not been an issue in Canada. Tribunal hearings, in general, take place in a timely fashion. If 
there is a substantial delay commencing a hearing, in the vast majority of cases a Provisional Suspension 
is in effect. In those cases, the sanction, when issued, will start on the date the provisional suspension 
was entered into.  
 
This does raise the issue that when investigations are conducted as part of the preparation of a results 
management case, there is a need to establish reasonable timelines for such investigations to ensure 
the athlete is not subject to unreasonable delays with their hearing. 
 
 
ARTICLE 13 – WADA Notification 
The notification provisions in Article 13 may need to be strengthened to ensure that WADA is notified 
when a party appeals to CAS. 
 
CCES agrees. 
 
 
ARTICLE 13 – Language 
In Article 13.1.2, the language that “CAS shall not defer to the finding being appealed” may need to be 
repeated in the text of that Article, which currently uses the term “may.” 
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The Code uses “need not” in 13.1.2 which is almost the same as “may” – so if it is desired to be firm that 
CAS “shall not defer” then “shall not defer,” which appears in the title should also be repeated in the 
text. 
 
 
ARTICLE 14 – Inconsistency 
There is an apparent inconsistency between Article 14.3.1 which says that an Anti-Doping 
Organization may publicly disclose the identity of an Athlete who has committed an Anti-Doping Rule 
Violation and Article 14.3.5 which says that no Anti-Doping Organization may comment on the specific 
facts of a pending case except in response to statements by the Athlete. 
 
The CCES does not see any inconsistency. The content of 14.3.5 merely operates as an exception to the 
more general rule in 14.3.1. One section deals with an athlete’s identity and the other deals with the 
substantive facts in the case.  
 
CCES may disclose the identity of an athlete once a violation is asserted. This is rather narrow and deals 
only with an athlete’s identity. 
 
However, if a case is “pending” – that is to say the CCES has not yet asserted a violation – and an athlete 
goes public about the facts of his case, the CCES or the laboratory may respond. This is an eminently 
sensible provision to permit a degree of “push back” regarding the facts of the case in reply to an athlete 
going public first. 
 
The CCES sees no need to change the Code.  
 
 
ARTICLE 14 – Data Protection  
It is not yet certain that changes will be required but a particular attention shall be paid to this field 
while reviewing the Code, in particular in light of the new European Law that enters into force next 
year. 
 
CCES agrees. 
 
 
ARTICLE 15 – Mutual Recognition of Sanctions (Provisional Suspension).  
The basic principle of Article 15.1 remains unchanged – that all decisions rendered under the Code 
shall be recognized by all Signatories. Some fine-tuning may be necessary to ensure that this 
recognition is automatic and does not require the “recognizing Anti-Doping Organization” to issue a 
recognition decision. Further, the question of the recognition of Provisional Suspensions may need to 
be addressed. 
 
CCES agrees that recognition should be automatic with no need to issue a recognizing statement or 
decision.   
 
For clarity, there could be added reference to provisional suspensions in addition to testing, hearing 
results and adjudications. 
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CCES proposes the following wording: 
 

 15.1  Subject to the right to appeal provided in Article 13, Testing, Provisional Suspensions, 
hearing results and all other final adjudications of any Signatory which are consistent with the 
Code and are within that Signatory’s authority, shall be applicable worldwide and shall be 
automatically recognized and respected by all other Signatories. 

  
 
ARTICLE 18 – Education 
The establishment of a new International Standard will likely trigger the need to make some 
adaptations in the Code. 
 
CCES agrees. 
 
 
ARTICLE 20 – Responsibility of Officials 
Responsibility of Officials to be Bound by the Code. Roles and Responsibilities of the different Anti-
Doping Organizations (Articles 20.1-20.4) should require that all officials agree to be bound by the 
provisions of the Code. Consider requiring better tracking of Athlete Support Personnel. Also, consider 
imposing duty on Anti-Doping Organizations to investigate a matter when requested to do so by 
WADA. 
 
CCES agrees that Article 20.1-20.4 should include the requirement that all officials agree to be bound by 
the provisions of the Code.  To that end, CCES proposes the following edits: 
 

 Add to Article 20.1 to 20.4 and 20.6: To cooperate fully with WADA in connection with 
investigations conducted by WADA pursuant to Article 20.7.10. 

 

 Edit to Article 20.5: To cooperate fully with WADA in connection with investigations conducted 
by WADA pursuant to Article 20.7.10. 

 

 Add to Article 20.1-20.6: To investigate a matter when requested by WADA to do so pursuant to 
(insert reference the new point under 20.7, suggested below) 

 

 Add to Article 20.7: To direct Anti-Doping Organizations to investigate matters when requested 
to do so by WADA. 

 
 
ARTICLE 20 – New Signatories  
The process to be followed upon reception of an application by an organization to become Code 
signatory should probably be better detailed in the Code. 
 
CCES agrees. 
 
 
ARTICLE 20 – Laboratories 



 

 

 

11 

Article 22.6 may require changes based on the recommendations to be issued by the WADA ad hoc 
Laboratory Working Group.  
 
CCES currently has no comment since the recommendations have not been provided. 
 
 
COMPLIANCE – WADA’s Own Compliance 
How should WADA's own Code compliance be monitored and enforced? In fact, WADA is not a Code 
Signatory and its structure, jurisdiction and mandate are not compatible with those of a Code 
Signatory. 
 
WADA is the global regulator so its actions and conduct are subject to review strictly within the revised 
WADA governance structure. 
 
 
COMPLIANCE – Consequences 
Should the consequences for Signatory non-compliance currently set out in the International Standard 
for Code Compliance by Signatories (ISCCS) be incorporated into the Code (e.g., as part of Code Article 
12)?  
 
CCES does not believe the consequences for Signatory non-compliance should be in the Code. They 
should remain in the International Standard for Code Compliance by Signatories to avoid the Code 
becoming too complicated. 
 
 
COMPLIANCE – Role of the Compliance Review Committee 
Whether the role of the Compliance Review Committee (CRC) should be specifically mentioned in the 
Code. 
 
CCES believes the role of the Compliance Review Committee (CRC) should be outlined within the 
International Standard for Code Compliance by Signatories as it has a regulatory function. 
 
 
COMPLIANCE – Monitoring Compliance of Signatories’ Members 
What precisely is expected of Signatories in terms of monitoring and enforcing Code compliance by 
their members/recognized bodies (in particular, clarification of the respective roles of IFs and 
NOCs/NPCs in monitoring and enforcing Code compliance by National Federations)? 
 
The expectations of Signatories in terms of monitoring and enforcing Code compliance by their 
members/recognized bodies should be set out in the International Standard for Code Compliance by 
Signatories. 
 
Signatories should be held responsible for the actions of their members.  International federations 
should be required to ensure their member federations are adhering to the Code (through their NADO).  
If not, the international federation should be responsible for ensuring their compliance.  CCES does not 
believe Signatories should be let off the hook as was the case with the IAAF in relation to the All-Russia 
Athletic Federation/ Russian Athletics Federation.  
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COMPLIANCE – Good Governance Standards 
Whether certain minimum good governance standards impacting anti-doping activities should be 
made a Code requirement for all Signatories. 
 
CCES believes minimum good governance standards impacting anti-doping activities should be set out in 
the International Standard for Code Compliance by Signatories.  
 
Anti-doping must be independent.  International federations, NOCs, NPCs and national governments 
should outsource or set up independent units, to deliver code compliant anti-doping programs.  To this 
vein, CCES supports the development of a Code definition of “independence” in conjunction with 
adoption of a new WADA Independence Standard that outlines what anti-doping independence actually 
means. The following indicia, at a minimum, might be relied on to flesh out the meaning of 
independence in the anti-doping context: 
 

 A separate legal entity from the international federation, NOC, NPC, and national government. 
 

 A separate and autonomous governance structure from the international federation, NOC, NPC, 
and national government. 

 

 Financial autonomy in revenue, expenses, reporting, and audit from the international 
federation, NOC, NPC, and national government (regardless of the source of the operating 
funds). 

 

 A separate Board of Directors whose members have no links whatsoever (common membership 
or otherwise) to the international federation, NOC, NPC, or national government; are not 
chosen by the international federation, NOC, NPC, or national government or stakeholders 
within the sport; and who are 100% responsible for the conduct and operational and financial 
independence of the separate entity. 

 

 Staff who do not have similar or parallel responsibilities at the international federation, NOC, 
NPC or national government. 

 

 Be free from influence in the fulfillment of anti-doping requirements. 
 
 
COMPLIANCE – Complicity 
Whether individuals who are responsible for, or complicit in, non-compliance by a Signatory should be 
subject to sanction under the Code.  
 
Yes, individuals who are responsible for, or complicit in, non-compliance by a Signatory should be 
subject to sanction under the Code. Edits to Article 20 would ensure this by adding that officials would 
be bound by the provisions of the Code. 
 
 
COMPLIANCE – Substantial Assistance 
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Incorporate in Article 10.6.1 (Substantial Assistance) that providing information on noncompliance 
can lead to a partial suspension of a sanction, in the same way as providing information on an anti-
doping rule violation? 
 
Yes, coming forward with information on non-compliance should be able to reduce a sanction. 
 
 
WADA GOVERNANCE 
The recommendations that will be issued by the WADA ad hoc Working Group on Governance may 
require some changes in the Code, in particular in Article 20 (Roles and Responsibilities of 
Signatories).  
 
The CCES agrees and strongly encourages WADA and the ad hoc Working Group on Governance to 
finalize this important work and bring forward a series of recommendations to strengthen WADA and its 
independence for the future.   
 
 
 
INDEPENDENT ANTI-DOPING SERVICE PROVIDERS 
The questions relating to the status of independent anti-doping services providers need to be 
discussed and may lead to some changes in the Code (Article 20, 23.1.)  
 
CCES’ view is that independent anti-doping service providers should not be Code Signatories.  Current 
Signatories to the Code should continue to be fully responsibility for compliance to the Code.  
Signatories can outsource these requirements, but they cannot outsource their responsibilities.   
 
 
WHISTLEBLOWER PROTECTION  
Should whistleblowers be recognized or protected in the Code, other than under Article 10.6.1 
(Substantial Assistance)?  
 
The provisions for recognition and protection of whistleblowers should be set out within the 
International Standard for Code Compliance by Signatories. 
 

OTHER SUGGESTIONS 
Other suggestions and/or proposed amendments to other Code provisions or on questions not 
addressed above may be inserted in this section. 
 
CCES wishes to make the following additional comments: 
 

1. Interpretation:  
 
More care is required in the Code between the use of the word “participate” and the word 
“compete” to clarify how each is being used, how each should be interpreted (in each context) 
and whether additional meaning can or should be ‘read in’ to each word. For example, as used 
in the title of Article 10.12.1 and throughout the CCES is convinced that the term “participate” 
must be interpreted broadly to achieve the desired aims – a very broad prohibition from sport 
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involvement. In contrast, in the defined term “in-competition” the word “participate” has now 
been interpreted by a doping Tribunal rather narrowly to include the implied notion that such 
participation must include, in addition to merely taking part, some element of meaningful 
competing. It is not enough to participate in a race if the intent when doing so was to merely 
conduct training. Furthering the confusion, in the comments in Article 10.12.1 an athlete may 
not “participate” in a training camp, exhibition, etc. but is directed to not “compete” in a non-
Signatory professional league.  Why the difference? Is it intended that they mean the same 
thing? If so, selecting one term and using it consistently would be recommended.  
 
The CCES suggests the following revisions:  

 
o The definition of Competition should state at the end of the first sentence “… regardless 

of the motivation for participating.” 
 

o Any new definition of Participation or Participate should be suitably broad and should 
include the notions of “involvement”; “to take part in”; “to engage with” – all without 
reference to the subjective motivations for so doing.  
 
 

2. Proportionality recognition:  
 
Although it is well recognized that the Code as a whole is drafted in a fashion that reflects 
proportionality principles - it is also well known that is some rare outlier cases the sanction that 
is imposed after strictly applying the Code provisions can be less than satisfactory. This 
inevitable ‘collateral damage’ undercuts the global fight against doping in sport. These outlier 
results can occur when (i) there is innocent inadvertence and a very low degree of fault 
associated with a non-specified substance or (ii) an athlete is unable to prove a route of 
ingestion. Without in any way wanting to risk the highly desirable goal of sanction 
harmonization, the CCES supports the inclusion of the following text immediately after the first 
sentence in Article 8.1: “The sanction imposed must be proportionate to the violation committed 
and must not exceed that which is reasonably required  to achieve a justifiable aim.” CCES 
believes this accurately reflects the proportionality principle underpinning the Code and merely 
describes what Tribunals must now evaluate in every case. By including it in the actual text of 
the Code it may serve as a useful reminder of this overarching obligation.  
 

3. Jurisdiction:  
 
CCES suggests that a provision be added to the Code to state expressly that no Athlete may 
participate in International sport competition until that Athlete has been verifiably under the 
jurisdiction of a robust Code-compliant anti-doping program for a period of twelve (12) months 
immediately preceding the International sport competition. The goal is to ensure that an Athlete 
could not be outside the jurisdiction of the NADO or ADO (so as to allow doping) and then 
quickly join elite level competition.  As with the the retirement provision in 5.7.1, an exception 
could be incorporated. 
 

4. Prohibited List adjustments:  
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CCES supports imposing threshold limits for more substances that are not especially 
performance enhancing, especially certain stimulants that are only prohibited in-competition. 
Athletes face uncertainty with respect to knowing the clearance times for substances which are 
permitted for use out-of-competition and being used out-of-competition but which are still 
present in their system at the time of an in-competition test because the substance had not yet 
cleared their system. Establishing threshold limits could assist in reducing these instances. 

 
The Prohibited List criteria as described in 4.3.1 should be changed to include as a mandatory 
element that the substance has the potential to enhance or enhances performance.  In addition, 
it must meet either of the two additional criteria (it is harmful to an athlete’s health and/or it 
violates the spirit of sport.) 

 
 

5. Sample Collection Equipment:  

CCES recommends that the International Standard for Testing and Investigations (ISTI) be 
amended to include further details regarding the requirements associated with sample 
collection equipment.  The ISTI should define what is meant by “tamper-evident” and the 
standards to which companies should be compliant in order to demonstrate their products are 
tamper-evident.   

 


